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In this pending divorce action, the trial court ordered Husband to transfer $300,000.00 to Wife as
apartial distribution of the marital esate. Husband filed an application for extraordinary appeal
pursuant to Rule 10 Tenn. R. App. P. which this Court granted. Husband contendsthat thetrial court
iswithout authority to makeapartial distribution of marital funds during the pendency of thedivorce
action. Furthermore, if the court had such authority, it could not do so absent an evidentiary hearing
to determine whether the property was marital or separate. The application was granted and the
order of thetrial court reversed.

Tenn. R. App. P. 10 Extraordinary Appeal by Permission; Judgment of the Circuit Court
Vacated; and Remanded

DaviD R.FARMER, J., delivered the opinion of the court,in whichW. FRaANK CRAWFORD, P.J.,W.S,,
joined.

Kay F. Turner and David Wade, Memphis, Tennessee, for the appellant, Herbert W. Korthoff.
Larry Rice, Memphis, Tennessee, for the appellee, Barbara Lemone K orthoff.
OPINION

Herbert William Korthoff filed an application for extraordinary appeal by permission
pursuant to Rule 10 Tenn. R. App. P. This Court granted the application.

This is a divorce case concerning the marriage of Barbara Lemone Korthoff (Wife) and
Herbert William Korthoff (Husband) pending in the Circuit Court of Shelby County. Thetrial court
entered an order on July 3, 2001, entitled“ Order On Revised Motion For Partial Distribution Of The
Marital Estate” and ordered the following:



1. Husband, Herbert Korthoff, shall transfer Three Hundred Thousand
Dollars ($300,000.00) to Wife, Barbara Korthoff, for her use and benefit, litigation
expenses and other expenses within her discretion.

2. Thetransfer of Three Hundred Thousand Dollars ($300,000.00) to Wife
shall occur within ten (10) days of the Court’sruling.

3. This partial distribution of funds will be considered when the parties
and/or the Court ultimately resolvetheissue of identification, valuation and division
of marital property.

By order of July 18, 2001, this Court granted the Defendant’ s order to stay the trial court’s
order concerning patial distribution of marital property pending further orders of this Court and
conditioned upon Husband’ s making a sufficient surety bondin the amount of $300,000 by the close
of businesson July 20, 2001, or in lieu thereof, deposit cash or certified funds with the clerk of the
circuit court in the amount of $300,000 by July 23, 2001. The order further provided that, in the
event that cash is deposited with the clerk, the clerk is instructed to deposit same in a federally
insured institution drawing the highest rate of interest available. On July 27, 2001, Plaintiff moved
this Court to vacate the stay. By order of Augug 2, 2001, this Court denied the motion. It is
Husband' s position that the trial court lacks authority to make an interim distribution of marital
property, that no evidence was presented to the trial court and that there is a dispute between the
parties asto what constitutes marital property and what congtitutes separate property.

It is stated inthe application that, without court order, Husband is supporting his Wife and
three minor children “on the scale of approximately $20,000 amonth.” Wife statesin her response
to the application that Husband is paying temporary support for her and the minor children of $5,000
per month in addition to which he pays for certain household expenses. It is undisputed that
Husband has moved to South Africa and that he has transferred several million dollars of assets.

Husband arguesthat the sole authority relied upon by Wifeto obtain aprematuredistribution
of property is section 36-4-121 of the Tennessee Code. They point out that subdivision (a)(1)
providesthat, prior to making a determination as to whether to order support and maintenance, the
court shall equally dividethemarital property. He arguesthat thereis no statutory or case authority
inthisjurisdiction tha permitsacourt to makeinterim awardsdividing marital property. He further
points out that the trial court conducted no evidertiary hearing to determinewhether the property
fromwhichthe partial distribution was made constituted marital property asdefined in section 36-4-
121(b)(1)(A) or separate property asdefined in section 36-4-121(b)(2). Thissection of the codealso
sets forth the relevant factors which a court shall consider in making an equitable distribution of
marital property, dl of which arefactually driven. Theapplication statesthat it isamajor contention
of Husband in this case that the money used by him in his business arose from assets owned by him
prior to themarriage. Hearguesthat thetrial court cannot simply assumethat the property is marital
absent an evidentiary hearing.



In Wife's response she concedes that the relief sought in the trial court was for a partial
distribution of the marita estate. She contends that Husband transferred over $27 million dollars
out of this country, and as aresult heisthe only family member able to maintain the same standard
of living which the family enjoyed prior to the initiation of divorce proceedings. She notes that
Husband is paying $5,000 per month as temporary support for her and the coupl€e's three minor
children. In addition, he pays for certain househdd expenses but she must request reimbursement
for other household and living expenses She further notes that Mr. Korthoff has been ordered to
maintain an account in the United States with abalance not to fall below $100,000. From this
account, the approved living expenses of Ms. Korthoff and the children are paid at Mr. Korthoff’s
instruction. However, she does not have the ability to write checks on this account. She contends
that Husband'’ s application does not meet the criteriaof Rule 10 in that thetrial court did not so far
depart “from the excepted and usual course of judicial proceedingsasto requireimmediatereview.”
Rule 10(a) Tenn.R. App. P.

We have not been cited to, nor have wefound, any authority for atrial court to order apartial
distribution of marital property prior to afinal adjudication. A needy spouse may request relief of
alimony and child support pendenteliteand, aswe interpret her response, that has been doneinthis
case. See Tenn. Code Ann. § 36-5-101 (Supp. 2000). Section 36-4-121 of the Tenn. Code Ann.
provides that the trial court, upon request of either party, may equitably distribute the marital
property prior to any determination asto support. The statute then defines both marital and separate
property and provides that, in making an equitable division of maital property, one of the factors
the court shall consider isthe value of the separate property of each party. The concept of “marital
property” existsin Tennessee only in divorce proceedings. The statute providesthat“ property shall
be considered marital property as defined by this subsection for the sole purpose o dividing assets
upon divorce or legal separation and for no other purpose.” Tenn. Code Ann. § 36-4-121(b)(1)(D)
(Supp. 2000). Also see Spencev. Allstate Ins. Co., 883 S\W.2d 586, 593 (Tenn. 1994).

It is apparent from the record before us that the trial court did not conduct an evidentiary
hearing to determine whether the property was marital or separate. However, we know of no
authoritythat allowsatrial court to makeapartial distribution of marital property prior to conducting
an evidentiary hearing to determine all the issues presented in a divorce action and entering afinal
decree. Aswe have noted, thetrial court canmake an award of alimony and support pendente lite
As pointed out by Husband, it is his contention that the money used by him in his busnesses arose
from assets owned by him prior to his marriage and thus constitutes separate property.

Theplainwording of thetrial court’ sorder indicatesthat itisapartial distribution of marital
property and statesthat “the Revised Motion for Partial Distribution of theMarital Estateisgranted.”
Whilethe order does state that Ms. Korthoff may use the money for her “use and benefit, litigation
expenses and other expenseswithin her discretion,” it finally recitesthat “this partial distribution of
funds will be considered when the parties and/or the court ultimately resolve the issue of
identification, valuation and division of marital property.” Thetria court’s order of July 3, 2001,
is vacated.



The application further seeks relief from this Court in reversing an order of the trial court
which refused to set aside thetrial court’ s order of May 18, 2001, which statesin pertinent part that
Mr. Korthoff shall submit to adeposition by Plaintiff’s counsel on May 21, 2001. It isnot disputed
that the deposition did not take place. Apparentlyit isthe concern of Mr. Korthoff and his attorneys
that sanctionsmay beimposed. However, thereisnoind cationintherecord before usthat sanctions
have been either imposed or sought. It appearsto thisCourt that, until such time as sanctions might

be imposed, thisissue is premature and an adjudication by this Court would be in the nature of an
advisory opinion.

Thiscauseisremandedto thetrial court for further proceedings consistent with thisopinion.
Costs of this appeal are, within this Court’ s discretion, taxed to Herbert William Korthoff.

DAVID R. FARMER, JUDGE



